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A.IDENTITY OF PETITIONER

Edward C. Gokey, pro se (“Gokey”), respectfully asks this
Court to accept review of the Court of Appeals’ decision termina-
ting review designated in Part B of this Petition.

B. COURT OF APPEALS DECISION

Gokey respectfully asks the Supreme Court to review in full
the decision, by unpublished Opinion, of the Court of Appeals,
Division I, filed on June 23, 2025. A copy of the decision is in the
Appendix at pages A-1 through A-13 (Bates Pages (BP) 28-40).

C.ISSUES PRESENTED FOR REVIEW

Gokey asks the Supreme Court to decide the following issues
if review is granted:

1. Whether because the substantive law question of whether
attorney fees and costs are awarded pursuant to RCW 4.84.370(1)
in a Code Enforcement appeal litigated under the Land Use Peti-
tion Act, Chapter 36.70C RCW (“LUPA”), has been decided
affirmatively by Division I in one published Opinion and

negatively in now three Division [ unpublished Opinions and one
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Division III unpublished Opinion, the Court of Appeals’ summary
denial of Gokey’s express request for Supreme Court review of
this important issue pursuant to RCW 2.06.030(e) (see also In re
Arnold, 190 Wn.2d 136, 147-54, 410 P.3d 1133 (2018) ) was an
abuse of discretion, improper, and erroneous as a matter of law?
(See A-13 (BP 40) n.7.)'

2. Whether Gokey is entitled to have this Court review his
claim that the City of Black Diamond’s (“City”) Tree Ordinance
is invalid and unconstitutional either facially or as applied because
the City’s Hearing Examiner has no authority or power to rule on
the validity and constitutionality of a City Ordinance and Gokey
is legally excused from being required to argue such issue before

the Hearing Examiner as there is no administrative remedy and

' Whereas Gokey asserts that the three (now four) unpublished
opinions are the correct interpretation of RCW 4.84.370(1) and
properly deny an award of attorney fees and costs in a Code En-
forcement LUPA appeal, the City sides with the single published
opinion of the Court of Appeals, Division I, as the basis for
awarding it its attorney fees and costs in this LUPA appeal. This
question will continue to raise its chilling head and haunt the
public, practitioners, litigants, and jurists until the Supreme Court
finally and unequivocally settles this issue once and for all time.
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any arguments would be futile?

3. Whether as a Penal Statute, any and all ambiguities in the
City’s Tree Ordinance and issuance of monetary fines and other
sanctions must be weighed and resolved in favor of Gokey?

4. Whether the absence of specific and express definitions of
essential words in the Tree Ordinance’s Categorical Exemption is
unreasonable, a violation of due process stemming from arbitrary
and ad hoc enforcement, and voids the Ordinance for vagueness?

5. Whether under the Hearing Examiner Rules, Gokey’s evi-
dence presented in his administrative appeal was substantial to
support his claim of Categorical Exemption and the City Hearing
Examiner’s decision to deny his appeal and reconsideration were
clearly erroneous and errors of law?

6. Whether the U.S. Supreme Court’s Opinion in Loper
Bright Enterprises v. Raimondo, 603 U.S. 369, 144 S.Ct. 2244,
219 L.Ed.2d 832 (2024), must be duly and fairly considered and

applied to judicial deference in RCW 36.70C.130(1)(b)?
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D.STATEMENT OF THE CASE

Gokey and his wife, Diane, live in Ellensburg, Washington
(Kittitas County). Gokey has owned the property at 25705,
25706, 25710, and 25714 Steiert Street, Black Diamond, Wash-
ington (King County; CP, at 238, at § 2)* for the past 47 years,
including the residences and other buildings located thereon (CP,
at 206). Prior to any development on his lots, Gokey personally
planted some 52 fir trees along the majority of the perimeter lines
of his four lots (CP, at 206; CP, at 208/illustration). Because the
fir trees have shallow roots in sandstone, high Cascadia winds on
the upper portion of his property caused a total of 21 of his hazar-
dous trees to snap, sever, and blow down; the most recent incident
occurring the winter of 2022-23 when one of his trees hit the east-
ern portion of his mobile residence on Lot 4 (CP, at 206; CP, at

208).> Gokey’s tenant in the damaged mobile expressed his

> CP, at XX refers to the particular page number of the Clerk’s
Papers filed with this Court by the King County Superior Court
Clerk’s Office.

> High winds coupled with shallow roots in the sandstone soil
(continued...)
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concern to Gokey as to other trees that the tenant considered
hazardous and posed an imminent threat to life and property (CP,
at 206)." Knowing the history of his perimeter trees being
snapped, severed, and blown down (CP, at 242 - CP, at 243), and
in light of the most recent property damage and well-founded con-
cerns expressed by his tenant and next door neighbor (CP, at 206),
promptly when the winter weather permitted access, Gokey pro-
ceeded to execute the necessary removal of only those perimeter
trees he duly and reasonably considered hazardous and an immi-
nent threat to persons and/or property (CP, at 206; CP, at 208).
On March 16, 2023, and during the process of cutting several
of his trees for removal from his property and on an anonymous

complaint to the City of Black Diamond, City Code Enforcement

3(...continued)

lead to his trees being blown down — it’s not a matter of ‘if” —it’s
a matter of ‘when;” and as the property owner, it’s Gokey’s
responsibility to ensure any imminent threat to persons or property
is necessarily and promptly remedied.

* Following this most recent occurrence, a neighbor who owns the
property adjoining Gokey’s Lots 3 and 4 also expressed his
concern to Gokey as to additional trees along the property line that
posed an imminent threat to his property (CP, at 206).
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officials ordered Gokey to cease cutting his trees and issued him
a Stop Work Order (CP, at 206 - CP, at 207; CP, at 133 - CP, at
135). The City posted its Stop Work Order only on, and expressly
referenced alleged work occurring only on, 25705 Steiert Street
(Lot 1) (CP, at 133), but on which Gokey was not cutting any of
his trees.” The City of Black Diamond ultimately assessed a total
monetary penalty against Gokey (CP, at 117) in the amount of
$10,000 pursuant to BDMC § 19.30.100(D) (CP, at 198), and an
additional $500 monetary penalty pursuant to BDMC § 8.02.
190(A) (CP, at 175).

Although the City’s Assistant Planner Ben Persyn’s affirmed
to Gokey that his tree cutting “would be exempt” (Court of

Appeals’ Brief of Respondent, at 7),° at several subsequent times

> Verbatim Report of Proceedings dated November 16, 2023, re
Hearing Examiner Hearing in COD23-0006 (Transcript), CP, at
page 57 line 14 through and including CP, at 58 line 12. Note
also that each of Gokey’s four lots has individual street address
signs clearly posted thereon, and ignored by City officials.

% As exempt under the City’s Tree Ordinance, Gokey was under
no duty to explain his actions to staff or anyone for that matter;
and he was free to continue the removal of those trees he in fact

(continued...)
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the City nevertheless advised Gokey that he could apply for a
permit to cut his trees; however, that would necessarily require the
payment of fees and employment of an arborist (CP, at 245; CP,
at 244; CP, at 246 - CP, at 250). However, upon inspection of the
application forms, Gokey read and clearly understood that the
recommended permits applied to the development of property (see
Appendix B); and as his were existing residential properties that
were not undergoing any new construction activities, Gokey was
definitely not engaged in any manner of development (CP, at 242-
250 (Motion for Reconsideration and Application Forms); Tran-
script, CP, at 50 line 16 through and including CP, at 52 line 23).

At the hearing, Ms Davis admitted to telling Gokey about the
requirement for tree replanting and any alternative thereto; such
requirements of NOV were thus in the knowledge of both the City

and Gokey when he filed his appeal:

5(...continued)

considered posed an imminent threat to persons or property. This
is the crux of Gokey’s actions taken on his private property with
his trees and with the LUPA appeal — “exempt” means exempt.
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And when Mr. Gokey came in to talk about

submitting the exemption, I, um, asked if he planned

to remove any more trees. And he told me he did not.

And so, you know, I still said, well, you -- in order to

close this violation case out, you still need to submit

the tree -- Level I tree removal permit and pay the

fines and penalties and -- or do the replanting at -- at

the very least. Um, and that's when he filed the

appeal that brought us here today.
Closing by Ms Davis (Transcript, CP, at 102, lines 12-19) (see BP
47 - Level 1 Tree Permit).” Gokey appealed the City’s Notice of
Violation and assessment of monetary penalties (CP, at 143). At
the hearing on Gokey’s appeal, the Hearing Examiner orally stated
his conclusions as to two critically important and outcome deter-
minative issues relevant to Gokey’s appeal; namely:

1. Regarding Gokey’s well-founded and supported asser-
tions (Transcript, CP, at 54 lines 6-15; CP, at 206 - CP, at 208)

that the trees he cut were hazardous and necessary to remedy an

imminent threat to persons or property and thus exempt from all

7 There is no analysis conducted by the City to determine the ap-
propriate number of trees and/or monetary penalty to assess based
on the circumstances, the City’s Tree Ordinance mandates a set
number of replacement trees and a fixed monetary penalty for
each tree removed.
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permit requirements (BDMC § 19.30.050(A); CP, at 255), the
Hearing Examiner erroneously stated at Transcript, CP, at 106
lines 13-24:

We then come to exemptions, because an
exemption would apply. Um, an exemption would --
would avoid this altogether. Um, but the key one is
an exemption for this imminent threat. And the prob-
lem with that claim is that the notion of imminent
threat is not a, uh, what's referred to as subjective
standard, but it's an objective standard. It's not -- in
other words, it's not what -- what that person be-
lieves, but rather what the reasonable -- a reasonable
person would believe under the circumstances, as
presented objectively, independently. And an objec-
tive distance view of this is that this is not immi-
nent.®

2. Regarding the undefined yet critically-essential term
“imminent”, the Hearing Examiner erroneously stated at Tran-

script, CP, at 106 lines 23-25 - CP, at 107 lines 1-6:

® A purely objective standard is what was clearly erroneously

applied by the Hearing Examiner, notwithstanding his also-stated
contradictory findings that “I, uh -- it's one of these where, as I go
along, I can just see this slow trainwreck coming where, uh, I
know people are well intended. Um, but yet, uh, the outcome of
this type of hearing is, uh, unfortunate. I know Mr. Gokey was
well intended, was well-meaning, but I cannot find, uh, that the
notices of violation were not well made.” Transcript, CP, at 101
lines 12-18.
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This is, um, eventual, this is likely at some point,
these trees are, uh, like most trees at some point,
going to reach a point in which they become a -- a
problem. But that's not what this ordinance imposes.
It requires imminent, which is immediate. Um, and
we have, in a situation where this was not immedi-
ate, I cannot make that finding. Any objective analy-
sis, um, does not evidence an immediate danger.

And as for the assessment of the maximum monetary
penalties of $10,000 (for the cutting of 10 significant trees at
$1,000 each) and $500 (for the violation of the Stop Work Order),
the City’s Community Development Director, Mona Davis, erro-

neously testified under oath at Transcript, CP, at 101 lines 6-17:

All of the trees removed were over 16 inches in
diameter, therefore, requiring six trees be replaced
for each tree. In addition, 19.30.100 (D) states -- and
again, [ don't have any discretion over this. Monetary
penalties shall be subject -- any person found to have
removed a significant tree in violation of our tree
ordinance shall be subject to monetary penalty in the
amount of $1,000 for each such -- for -- yes, each
such violation. And so it has been the City's position
that each tree removed in violation counts as a separ-
ate violation. So 10 trees would, that would count as
10 separate violations at a penalty of $1,000.

Subsequent to close of the hearing the Hearing Examiner

issued his Findings of Fact, Conclusions of Law and Decision
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Denying [Gokey’s] Appeal (Decision, CP, at 229 - CP, at 241),
and promptly subsequent to Gokey’s timely Motion for
Reconsideration (CP, at 242 - CP, at 263) the Hearing Examiner
issued his Order Denying [Gokey’s] Motion for Reconsideration
(CP, at 264). Gokey thereupon on October 23, 2023, timely filed
with the Court and delivered to the City of Black Diamond his
Land Use Petition for judicial review under and pursuant to
Chapter 36.70C RCW (Land Use Petition Act, LUPA).’

E. ARGUMENT WHY REVIEW SHOULD BE
ACCEPTED

Gokey respectfully asks the Supreme Court to grant his
Petition for Review for the reasons that: (1) the unpublished deci-
sion of the Court of Appeals with respect to the award of attorney
fees and costs pursuant to RCW 4.84.370(1) is in conflict with a
published decision of the same Court of Appeals; (2) the decision

of the Court of Appeals is in conflict with a decision of the Su-

> And on October 23, 2023, the City sent Gokey an invoice for
the additional amount of $9,355.01 as costs requested under
BDMC § 8.02.190(B) (CP, at 175).
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preme Court; (3) a significant question of law under the Con-
stitution of the State of Washington and of the United States is
involved; and (4) Gokey’s Petition involves an issue of substantial
public interest that should be determined by the Supreme Court.
1. The Court of Appeals’ Summary Denial of
Supreme Court Review Pursuant to RCW 2.06.
030(e) Conflicts With Both Statute and Supreme
Court Decision Thus Sidestepping an Issue of
Substantial Public Interest
The Court of Appeals summarily denied Gokey’s specific
and express Request for Supreme Court Review of Gokey’s
appeal and the important and recurring substantive question of law
regarding the award of attorney fees and costs in Code Enforce-
ment appeals under LUPA pursuant to RCW 4.84.370(1),"" and in

so doing left an issue of substantial public, practitioner, litigant,

and jurist interest and importance hanging over their heads unre-

9 “We also deny Gokey’s request to certify this matter to the
Washington Supreme Court as provided for in RCW 2.06.030(e)
(providing authority for this court to certify matters to the Wash-
ington State Supreme Court based on a ‘direct conflict among
prevailing decisions of panels of the court or between decisions of
the supreme court’).” Appendix A, at A-13 (BP 40) n.7.
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solved'' in light of one published opinion of this same Court of
Appeals in favor of such award versus three (now four) unpub-
lished opinion of a contrary (negative) view (three decisions from
this same Court of Appeals, and one decision from Division III of
the Court of Appeals). Such denial is contrary to statute and
Supreme Court decision:'?

Thus, under the statute creating the Court of
Appeals, conflicts are resolved not by stare decisis
within that court, but by review in our court.

In re Arnold, 190 Wn.2d 136, 149,410 P.3d 1133 (2018) (citing
RCW 2.06.030(e); RAP 4.2(a)(3);and RAP 13.4(b)(2), atpp. 147-
54).

The Court of Appeals has clearly shown its inability, or lack

' Leaving this fundamental issue unresolved has a chilling effect
on the public facing a LUPA Code Enforcement action in the due
consideration of whether or not to bring an appeal of unfavorable
decisions to the Court of Appeals. The added cost of potential
attorney fees and expenses poses an unfair burden and risk on
litigants who have meritorious grounds for seeking appellate court
review.

"2 There may be some options available for reconciling/overruling
issues of law decided differently by two or more of the Court of
Appeals’ Division and/or via unpublished opinions. The option
to resolve such conflicts once and for all is transfer to this Court.
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of will, to overrule one of its published opinions, but rather
demonstrates its lesser will to disavow such ruling via non-prece-
dential, unpublished opinions from the same Division and another.
This Court, and only this Court, must unequivocally and prece-
dentially decide this issue and remove this patently unnecessary
uncertainty in substantive law hanging over everyone’s head and
resolve this matter of substantial public interest and importance
once and for all time.

2. Gokey’s Challenge to the City’s Tree Ordi-

nance Presents a Significant Constitutional Issue

That Must be Fully Considered and Resolved by

the Supreme Court

Underlying Gokey’s LUPA appeal is the fundamental fact
that this is a City Code Enforcement action against Gokey where,
because of constitutional infirmities, he challenges Chapter 19.30
BDMC as unconstitutional, either as applied or facially, and seeks
to invalidate it and render it unenforceable (U.S. Const., amends.
IV and V, and Wash. Const., art. I, sections 3 and 16). Because

“[t]he Hearing Examiner does not have authority to rule on the

validity of ordinances” (see Black Diamond Hearing Examiner,
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Rules of Practice and Procedure § 2.03 (8/11/2014)), Gokey was
under no requirement or legal obligation to raise this constitution-
al/invalidity issue at the Hearing on his appeal before the Hearing
Examiner in order to arguably exhaust in futility any meaningful
remedy that does not exist.”> Nolte v. City of Olympia, 96 Wn.
App. 944,957,982 P.2d 659 (1999) (where the Hearing Examiner
can give no meaningful remedy, any attempt to argue such issue
in that forum is futile and the doctrine of exhaustion of adminis-
trative remedies is excused). RCW 34.05.534(3).

This Court, and only the actual judicial branch, has the sole
power and authority to determine whether Chapter 19.30 BDMC,
or any parts thereof, are unconstitutional either facially or as
applied to Gokey in this case. See RCW 36.70C.130(1)(f). The
Court of Appeals committed a fundamental error of law in holding

that Gokey was required to exhaust an administrative remedy that

" Neither the City nor the Hearing Examiner has the power and
authority to determine the constitutionality of any enactment. See
Exendine v. City of Sammamish, 127 Wn. App. 574, 586-87, 113
P.3d 494 (2005) (the City’s legislative body cannot delegate a
power that it does not have).
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did not exist, and committed further error by refusing to consider
Gokey’s challenge to the City’s Tree Ordinance on constitutional
grounds.

That the City’s Tree Ordinance is invalid on constitutional
grounds is obvious in light of the exhaustive opinions rendered by
Michigan State and federal courts considering a very similar Tree
Ordinance enacted by the Charter Township of Canton. See
Charter Township of Canton v. 44650, Inc., ECF No. 83-7, Case

No. 18-014569-CE (Wayne Co. Cir. Ct. (Mich.), July 17,2020);"

' For use of unpublished opinions from other jurisdictions, see
GR 14.1(b). In this instance, see Mich. Ct. R. 7.215(C)(1) that
provides “[1]f a party cites an unpublished opinion, the party must
explain the reason for citing it and how it is relevant to the issues
presented . . . [and] must provide a copy of the opinion to the
court and to opposing parties with the brief . . . in which the cita-
tion appears.” (A full copy of this unpublished decision is
attached hereto in Appendix C.) In the case of Gokey’s appeal
and challenge to the City’s Tree Ordinance, the in-depth analysis
provided by Judge Hubbard is worthy of review and consideration
by this Court, and should be found to be a helpful aid as a
persuasive and particularly applicable judicial application of well-
established constitutional principles to the overreach of local
government, under the guise of bestowing a public benefit without
any consideration whatsoever as to cost-benefit, directly and
adversely affecting private property rights and interests.
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Percy v. Charter Township of Canton, No. 19-cv-11727,
www.govinfo. gov, at *10 fn.3" (E.D. Mich. March 11, 2022;
unpublished);'® F.P. Development, LLC v. Charter Township of
Canton, 16 F.4th 198 (6™ Cir. 2021) (held that Canton’s Tree
Ordinance's requirement of permits and the payment of fees for
removal of certain trees was an unlawful taking in violation of the
Fifth Amendment); F.P. Development, LLC v. Charter Township
of Canton, 456 F.Supp.3d 879 (E.D. Mich. 2020) (holding
Canton’s Tree Ordinance failed the Nollan/Dolan'’ rough

proportionality test — as also here the City’s Tree Ordinance fails

' “Ina July 17, 2020 decision, the Honorable Susan Hubbard of
the Wayne County Circuit Court concluded that the Township's
application of the tree ordinance as to 44650, Inc. was unconsti-
tutional. (ECF No. 83-7.)” Id., at *10 fn.3 (see Appendix B of
Gokey’s Reply Brief of Appellant).

' Unpublished federal court opinions may be cited pursuant to
Federal Rules of Appellate Procedure (FRAP), Rule 32.1(a).
Copy available herein as Hyperlink in the Table of Authorities,
and is attached as Appendix B of Gokey’s Reply Brief of Appel-
lant (per GR 14.1 and FRAP 32.1(b)).

" Nollan v. California Coastal Commission, 483 U.S. 825, 107
S.Ct. 3141, 97 L.Ed.2d 677 (1987); Dolan v. City of Tigard, 512
U.S. 374,114 S.Ct. 2309, 129 L.Ed.2d 304 (1994).
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this test as there is absolutely no analysis of cost vs. impact and
the setting of mandatory replanting requirements).

Gokey’s challenge to the City’s Tree Ordinance when un-
heard by clear error of the Court of Appeals. Gokey was excused
from the exhaustion doctrine in light of the fact that the Hearing
Examiner was without authority and powerless to give any mean-
ingful remedy. Had the Court of Appeals considered Gokey’s
challenge in light of the comparable and very persuasive Michigan
court opinions, the Court would have found and concluded that
the City’s Tree Ordinance suffered the same constitutional infirm-
aties as did the Canton Tree Ordinance and is invalid and unen-
forceable against Gokey.

The Supreme Court should grant Gokey’s Petition and
review his well-founded constitutional challenge that renders the

City’s Tree Ordinance a nullity.
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3. The Court of Appeals Ignored the Fact that
Because the City’s Tree Ordinance is a Penal
Statute, the Absence of Clear and Unambiguous
Essential Definitions in the Categorical Exemp-
tion Provision and the City’s Strict Enforcement
of Fixed Monetary Penalties Mean That the Chal-
lenges Raising Such Issues Must be Considered
and Resolved Against the City and Most Favor-
ably to Gokey

That the City’s Tree Ordinance is a penal statute is beyond
question, as both civil and criminal penalties may be imposed ag-
ainst an individual. See BDMC § 19.30.100(D) and § 8.02.190(A)
(monetary penalties); BDMC § 19.30.100(A) (CP, at 197) and §
8.02.030 (CP, at 164) (misdemeanor penalties re Stop Work
Order)."

A penal statute must be literally and strictly con-
strued in favor of the accused. . . . The statute must

'8 «Since a violation of the ordinance is made a misdemeanor and
subjects the offender to a fine, Ordinance 48338 is, of course,
penal in nature. . . . The other rule is that, as in criminal cases, the
burden was on the City to prove that the defendant violated the
ordinance. . . . Construing the ordinance strictly against the City,
as we must, we cannot agree with the interpretation placed upon
it by the City.” City of St. Louis v. Brune Management Co., Inc.,
391 S.W.2d 943,946 (Mo. App. 1965) (citations omitted). Wash-
ington law is in accord; see, e.g., State v. White, 47 Wn. App. 370,
372-73, 735 P.2d 684 (1987) (citations omitted).
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give a definite warning of the prohibited conduct.

State v. Hovrud, 60 Wn. App. 573, 575, 805 P.2d 250 (1991)
(citations omitted).

The absence of any definition of essential words and
phrases in the Categorical Exemption of the City’s Tree Ordinan-
ce creates ambiguity and uncertain risks to the public and exposes
them to unreasonable, arbitrary, and ad hoc decision-making and
enforcement by City officials — such as what has happened to

Gokey."

' Contrary to the Court of Appeals’ findings and conclusions,
Gokey presented more than sufficient, competent, and persuasive
evidence to make his case and support his reasonable belief that
his trees that were removed posed an imminent risk of harm to
persons or property, and that his actions were justified and cate-
gorically exempt from any and all permit or approval require-
ments under the City’s Tree Ordinance. Gokey’s 40 plus years of
property and tree ownership made him acutely aware of the
hazards posed by weather and soil conditions as evidence by the
recent damage to his mobile home. Neighbor and tenant state-
ments recounted by Gokey at the hearing presented competent and
persuasive evidence of the imminent threat and danger posed to
persons and property; as hearsay is admissible and competent in
the hearing before the City’s Hearing Examiner. (See Hearing
Examiner, Rules of Practice and Procedure § 2.14(a)). Moreover,
Gokey qualifies as an expert with his special knowledge and

(continued...)
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The City’s Tree Ordinance fails to provide any express defi-
nition of the following essential words and phrases: “land
alteration”; “emergency removal”; “imminent”; “hazardous”; and
“subject to”. These words and phrases are absolutely essential in
order to provide clarity to ambiguity and provide fair notice to the
public the coverage of the Categorical Exemption and other
provisions of the Tree Ordinance; else the Ordinance be declared
void for vagueness. Due process demands nothing less than clear
and express definitions of essential terms of a penal statute; e.g.,
imminent does not mean immediate; hazardous does not mean

diseased, broken, or falling down; and subject to does not mean

mandatory — all of which the Hearing Examiner and below courts

(...continued)

experience, and no arborist is necessary to present the evidence
Gokey did so competently. Gokey more than made out his case
and the Court of Appeals erred as a matter of fact and law
concluding otherwise. The two-part test posed by Gokey should
be adopted and applied by the Court to determine whether the
removal of his trees was Categorically Exempt; fo wit: whether
Gokey’s subjective belief that his trees posed an imminent threat
of harm to persons or property was objectively reasonable under
all the circumstances.
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misconstrued and misapplied resulting in erroneous decisions.

A regulation “penal in character” should be unam-
biguous. . .. ([it] “should be so clearly expressed that
those who may be subject thereto should not have to
guess at its meaning”); . . . (“a regulation whose
violation is a criminal act is tested by a higher stand-
ard of definiteness than a noncriminal regulation”).
Definiteness will assist not only the person subject to
a regulation, but also the officials charged with its
enforcement.

Commonwealth v. Hourican, 85 Mass. App. Ct. 408, 10 N.E.3d
646, 652 (2014) (citations omitted).*
It is a matter of substantial public interest that this Court

review the City’s Tree Ordinance and declare it vague, unenforce-

20 Absence of clear definitions in a penal statute puts the public
at risk of being arbitrarily and unreasonably subject to enforce-
ment in an ad hoc basis in a manner that constitutes an abuse of
discretion and is unconstitutional. Co-Pilot Enterprises, Inc. v.
Suffolk County Department of Health,239 N.Y.S.2d 248,251-52,
38 Misc.2d 894,897 (N.Y.Sup.Ct. 1963) (even regulations intend-
ed to bestow a public benefit and protect the general welfare can,
if they go too far, constitute an unreasonable restriction on the use
of, and the taking of, private property without just compensation
and renders the regulation invalid, unenforceable, and unconstitu-
tional); Harnett v. Board of Zoning, Subdivision and Building
Appeals,350 F. Supp. 1159, 1161 (D.V.1. 1972) (ad hoc rulemak-
ing is arbitrary and violates due process); 1992 AGO No. 17 (dis-
cretion must be applied reasonably).
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able, and unconstitutional. The burden is on the City to enact
ordinances that are clear and afford all fair notice of what is and
is not acceptable acts subject to criminal and civil enforcement.

4. Whether the U.S. Supreme Court’s Decision in

Loper Bright Applies to Negate the Judicial Defer-

ence Standard of Review in RCW 36.70C.130

(1)(b) Presents an Issue of Substantial Public

Interest Which the Court of Appeals Sidestepped

The U.S. Supreme Court’s recent opinion in Loper Bright
changed the manner in which constitutional courts have the duty
to properly and finally determine the law, and not defer to what
administrative agencies think the applicable law means.

This monumental decision overruled the long-standing judi-
cial policy of deference to administrative agency interpretation of
applicable law. LUPA carries forth this policy of judicial defer-
ence in RCW 36.70C.130(1)(b). The Loper Bright decision
makes clear that it is the sole province of the judiciary to deter-
mine the law and to itself adjudge the correctness of how legisla-

tive enactments are to be construed and applied to specific fact

circumstances.
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Gokey’s case presents a chilling example of what happens
when a Hearing Examiner applies what he thinks the law means
and have the reviewing courts defer to such clearly erroneous
interpretations. It is in the substantial interest of the public to
have this Court determine the effect of Loper Bright in applica-
tion of the Washington Administrative Procedure Act (Chapter
34.05 RCW) and LUPA.

F. CONCLUSION

Petitioner Gokey respectfully asks this Court to: (1) grant
his Petition for Review; (2) as a LUPA appeal subject to de novo
review by this Court, to reverse, vacate, and set aside the Hearing
Examiner’s Findings of Fact, Conclusions of Law and Decision
Denying [Gokey’s] Appeal and Order Denying [Gokey’s] Motion
For Reconsideration, and all monetary penalties and costs asses-
sed against him; (3) determine and declare that Chapter 19.30
BDMC is unconstitutional, invalid, and unenforceable; (4) deter-
mine the applicability of Loper Bright on RCW 36.70C.130(1)(b);

and (5) determine conclusively that attorney fees and costs are not
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awarded pursuant to RCW 4.84.370(1) in the LUPA appeal of a
Code Enforcement action.
DATED this 16™ day of July, 2025.

Respectfully submitted,

EDWARD C. GOKEY
Petitioner pro se

Gokey certifies that this Petition for Review has 4,998 words
(WordPerfect X3) and complies with RAP 18.17(c)(10).

CERTIFICATE OF SERVICE

Edward C. Gokey, Petitioner pro se, affirms that this
Petition for Review (RAP 13.4) was e-filed with the Court of
Appeals, Division I, on July 16, 2025, and promptly e-served on
Respondent City Attorney, David A. Linehan, on July 16, 2025.

DATED this 16™ day of July, 2025.

EDWARD C. GOKEY
Petitioner pro se
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

EDWARD C. GOKEY,
No. 86814-4-|
Appellant,
DIVISION ONE
V.
UNPUBLISHED OPINION
CITY OF BLACK DIAMOND,

Respondent.

BIRK, J. — Edward Gokey appeals from a superior court order denying his
appeal under the Land Use Petition Act (LUPA), ch. 36.70C RCW, which
challenged a decision affirming penalties imposed after Gokey felled “significant
trees” without a permit and continued to do so in violation of a stop work order.
Because Gokey fails to establish grounds for relief under LUPA, we affirm.

I

According to undisputed facts established by the Certified Board Record,
on March 16, 2023, two City of Black Diamond (City) officials, an inspector/code
compliance officer and an assistant planner, went to Edward Gokey’s Black
Diamond property in response to a complaint and observed that seven trees had
been cut down without a permit, as required by local ordinance. See Black
Diamond Municipal Code (BDMC) 19.30.040(A). The city officials informed Gokey,

who was present, that he needed a permit to remove trees and directed him to

1 See Black Diamond Municipal Code (BDMC), § 19.30.030.
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cease the tree removal work. Following a heated exchange with Gokey, the
inspector summoned the police. Gokey told the responding police officer that he

“‘d[id]n’t have a problem with getting a permit’” or stopping the work until he
secured a permit, and he was in the “process” of applying. The officials took
photographs to document the trees that had been cut down, posted a red stop
work order on a garage near the area where the tree removals had occurred, and
instructed Gokey as to the order.?

Within an hour after its officials left Gokey’s property, the City received a
telephone call indicating that “chainsaws were running again.” On returning to site,
the assistant planner observed that at least three additional trees had been cut
down. In his interactions with city employees on the date of the incident and in the
days that followed, Gokey provided “conflicting information” about the number and
location of trees removed and did not assert that he was removing trees on an
emergency basis to address an imminent danger.

On March 20, 2023, the City issued a notice of violation, alleging that Gokey
removed a total of ten “significant trees” without a permit, in violation of the
permitting requirements of chapter 19.30 BDMC (“Tree Preservation Code”), and

violated a stop work order. The City assessed penalties of $10,500 ($1,000 per

unlawfully removed tree and $500 for violation of the stop work order). See BDMC

2 Gokey'’s property consists of four separate, adjoining parcels with common
landscaping, and no distinguishing markers to identify the property lines. Each
parcel has a residence and its own street address. The stop work order
referenced, and was posted on, the parcel associated with a street address of
25705 Steiert Street, although the felled trees were located on parcels associated
with 25706 and 25714 Steiert Street.
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8.02.190(A); BDMC 19.30.100(D). The City also required corrective actions of
planting a pre-set number of replacement trees for each tree removed, or
alternatively, payment into a tree removal mitigation fund, in accordance with City
code provisions. See BDMC 19.30.070, .100. When the assistant planner
returned to Gokey’s property to serve the violation notice, the area had been
cleared and graded, removing all evidence of the trees and their condition at the
time of removal.

Gokey submitted a written request for a hearing to contest the violation.
Gokey also sent an e-mail to the City with an attached permit exemption
application. [CP 151] The City’s Community Development Director informed Gokey
that, although granting an exemption was no longer an option because the trees
had already been removed, he could submit an after-the-fact permit and provided
instructions for doing so. Gokey did not submit a permit application.

Ten days before the hearing, Gokey submitted a written statement to the
hearing examiner, indicating, for the first time, that because the trees were
“‘dangerous and undermined property values” the removal was exempt from
permitting requirements under BDMC 19.30.050(A), which applies to the
“[elmergency removal of any hazardous significant trees necessary to remedy an
imminent threat to persons or property.”

The hearing examiner visited the site, at Gokey’s request, convened a
hearing, and heard witness testimony on September 18, 2023. During his

testimony, Gokey used a hand-drawn map to identify the location of the ten trees
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he felled in March 2023 along the southern boundary of his property and other
trees on the perimeter of his property that he claimed had been blown down by
windstorms in previous years. Gokey admitted that he removed significant trees
without a permit, but asserted that no permit was necessary because, among other
reasons, the removal was necessary, emergent, and exempt from permitting
requirements. Gokey denied violating the stop work order based on a discrepancy
between the street address listed on the order and the addresses associated with
the parcels where the felled trees were located.

After considering the testimony, documentary evidence, and conditions
observed on Gokey’s property, the hearing examiner issued a 12-page decision,
upholding the City’s notice of violation and penalties. The hearing examiner
determined that all trees were Douglas Fir and “significant” as defined by the code.
And, based on a finding that Gokey presented “[n]Jo evidence” that the trees
“‘pos[ed] an immediate threat to life or property,” the hearing officer concluded that
Gokey had not “met his burden of proving that the felled trees were an imminent
threat” and his “belief” that the trees had “potential to [someday] cause harm [was]
not sufficient to establish their imminent threat.” The hearing examiner denied
Gokey’s subsequent motion for reconsideration.

Gokey filed a LUPA petition in superior court. Gokey challenged the hearing
examiner’s decision on four grounds under LUPA. See RCW 36.70C.130(1)(b),
(c), (d), (f). The superior court denied the petition following a hearing.

Gokey appeals.
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I
LUPA provides the exclusive means, with limited exceptions, for judicial

review of local land use decisions.® Cave Props. v. City of Bainbridge Island, 199

Wn. App. 651, 656, 401 P.3d 327 (2017). On review of a superior court’s decision
under LUPA, we stand in the same position as the superior court and review the

same record that was before the hearing examiner. Miller v. City of Sammamish,

9 Wn. App. 2d 861, 870, 447 P.3d 593 (2019); RCW 36.70C.120(1). On appeal,
the party who filed the LUPA petition bears the burden to establish that the land

use decision was erroneous. Fuller Style, Inc. v. City of Seattle, 11 Wn. App. 2d

501, 507, 454 P.3d 883 (2019). We view the facts and inferences in a light most

favorable to the party that prevailed below. Fams. of Manito v. City of Spokane,

172 Wn. App. 727, 739-40, 291 P.3d 930 (2013).
Gokey’s arguments focus on four grounds under RCW 36.70C.130(1),

which afford relief if the petitioner demonstrates:

(@) The body or officer that made the land use decision
engaged in unlawful procedure or failed to follow a prescribed
process, unless the error was harmless;

(b)  The land use decision is an erroneous interpretation of
the law, after allowing for such deference as is due the construction
of a law by a local jurisdiction with expertise;

3 Under LUPA, a “Land use decision” includes “a final determination by a
local jurisdiction’s body or officer with the highest level of authority to make the
determination . . . on . . . [tlhe enforcement by a local jurisdiction of ordinances
regulating the improvement, development, modification, maintenance, or use of
real property.” RCW 36.70C.020(2)(c).
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(d) The land use decision is a clearly erroneous
application of the law to the facts;

(f) The land use decision violates the constitutional rights of
the party seeking relief.l*!

The standards in subsections (a), (b), and (f) are questions of law this court

reviews de novo. Cingular Wireless, LLC v. Thurston County, 131 Wn. App. 756,

768, 129 P.3d 300 (2006). A “clearly erroneous” determination under subsection
(d) requires that we apply the law to facts. Id. We may reverse the hearing
examiner’s decision under subsection (d) if we are “left with a definite and firm
conviction that a mistake has been committed,” while deferring to the hearing
examiner's factual determinations. Id.
A

Gokey seeks relief under RCW 36.70C.130(1)(a), arguing that the hearing
examiner's decision failed to comply with BDMC 2.30.110, which requires
decisions of hearing examiners to be supported by findings of fact and conclusions
of law. Specifically, Gokey complains that the hearing examiner’'s decision
includes implicit findings and conclusions that are “incorporated” by reference in
the findings of fact and conclusions of law. But the hearing examiner’s detailed
decision complies with BDMC 2.30.110(A) as it delineates explicit findings of fact

and conclusions of law. These include express findings on the critical facts that

4 Gokey also identifies RCW 36.70C.130(1)(c) as a basis for relief but
because he devotes no portion of his argument to that assignment of error, we
need not consider it. See RAP 10.3(a)(6) (arguments must be supported by
citations to legal authority and references to the record).

6
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(1) Gokey felled “significant trees” as defined by City ordinance without a permit
on March 16, 2023, (2) the City issued and posted a stop work order on the same
date, and (3) despite awareness of the stop work order, Gokey cut down additional
significant trees. The hearing examiner also specifically concluded that Gokey
failed to establish that the asserted exemption applied and thus, upheld the
violations and penalties.

The hearings examiner’s decision thus sufficiently identifies the factual
determinations made and the analysis applied. Gokey identifies no prescribed
procedure or process that the hearing examiner failed to follow. And given that
Gokey’s LUPA petition identified and challenged numerous assertions of fact in
the hearing examiner’s decision, whether or not they were included in numbered
factual findings, he fails to demonstrate that any alleged error was prejudicial.

B

Gokey contends that the hearing examiner either erred in interpreting, or
misapplied BDMC 19.30.050(A) by using a “purely objective test” to determine
whether the exemption for “[e]mergency removal of any hazardous significant trees
necessary to remedy an imminent threat” applied.

First, Gokey points to no inconsistency between the hearing officer’s
decision or the rationale and the language of the code. Gokey’s advocacy for a
two-part test that requires consideration of the property owner’'s personal opinion
about the necessity of removing trees is not based on the terms of the exemption

provision and is otherwise unsupported by legal authority. We must defer to the
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hearing examiner’s interpretation so long as it is not contrary to the plain language

of the code. See Sylvester v. Pierce County, 148 Wn. App. 813, 823, 201 P.3d

381 (2009) (“When we review an asserted error under LUPA, we grant ‘such
deference as is due the construction of a law by a local jurisdiction with expertise,’
so long as that interpretation is not contrary to the statute’s plain language.”)
(quoting RCW 36.70C.130(1)(b)).> The evident purpose of the emergency removal
exemption under BDMC 19.30.050A is to ensure safety when urgency is required
and completing the usual permit process would create a risk to safety. The hearing
examiner reasonably construed the provision to require evidence of a current
emergency creating a necessity to act without taking the time necessary to secure
a permit.

Second, and more importantly, the hearing examiner did not adopt or apply
a rule that any particular type of evidence is required to establish that the
exemption applies or conclude that a property’s owner’s opinion is irrelevant.
Rather, the hearing examiner was unable to credit Gokey’s belated, ad hoc
assertion of emergent necessity, when it was uncorroborated by evidence that

Gokey referred to, but did not provide, and when weighed against the

5 Gokey appears to claim that RCW 36.70C.130(1)(b) is at odds with the
principles articulated in the United States Supreme Court’s recent decision in
Loper Bright Enters. v. Raimondo, 603 U.S. 369, 144 S. Ct. 2244, 219 L. Ed. 2d
832 (2024). Loper Bright held that federal courts must exercise independent
judgment when determining whether an agency acted within its statutory authority
and not simply defer to an agency interpretation of an ambiguous statute. 1d. at
412-13. As a decision interpreting a federal statute under the federal
Administrative Procedure Act, 5 U.S.C.S. § 551 et seq., Loper Bright has no
application here. And, in any event, we do not conclude that BDMC 19.30.150(A)
is ambiguous.
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circumstances and the other evidence in the record. For example, Gokey did not
present an arborist’s report to support his claim that the removed trees were
hazardous. And while asserting that his tenant and neighbor expressed concern
about his trees, he presented no declaration or live testimony to substantiate those
concerns. And Gokey’s claim of emergent removal had to be weighed against his
own admission that the particular trees removed in March 2023 had survived more
than forty years of windstorms. We defer to the hearing examiner’'s assessment

of credibility and weight of the evidence. Friends of Cedar Park Neigh. v. City of

Seattle, 156 Wn. App. 633, 641-42, 234 P.3d 214 (2010).

Rather than imposing a specific evidentiary standard for the exemption, the
hearing examiner simply rejected Gokey’s proof of imminent threat as
unpersuasive, as he was entitled to do. In other words, given the longstanding
trees and lack of evidence of a current emergency, the hearing examiner
concluded that Gokey could have obtained a permit without risking imminent
danger to safety or property. Gokey fails to establish error in interpreting or
applying BDMC 19.30.050(A).

C

On two separate bases, Gokey claims the City’s enforcement of its
ordinances violated his constitutional rights. See RCW 36.70C.130(1)(f). Gokey
contends that the Tree Preservation Code is unconstitutionally vague because it
fails to define certain “essential and dispositive” terms. And Gokey asserts that

the “regulatory burdens” stemming from the citations, including conditions of
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replanting or contributing to a tree removal mitigation fund, amount to an
unconstitutional taking under the Fifth Amendment.

Standing under LUPA requires the petitioner to exhaust administrative
remedies. RCW 36.70C.060(2)(d). “In order for a litigant to establish exhaustion
of administrative remedies, the litigant must first raise the appropriate issues

before the agency.” Aho Constr. 1, Inc. v. City of Moxee, 6 Wn. App.2d 441, 458,

430 P.3d 1131 (2018). Gokey did not assert his constitutional claims when he
appealed the notice of violation to the hearing examiner. However,
notwithstanding the exhaustion doctrine, Gokey maintains that his claims are not
precluded because the hearing examiner lacked authority under the City’s general
rules for hearing examiners to determine the “validity” of ordinances. See CiTy OF
BLACK DIAMOND HEARING EXAMINER, RULES OF PRACTICE AND PROCEDURE, § 2.03
(2014). Gokey argues that challenging the citation and penalties on appeal to the
hearing examiner on constitutional grounds would have been futile, as those
issues were beyond the scope of the hearing examiner’s authority.

Exhaustion of administrative remedies advances a number of sound
policies: it avoids prematurely interrupting the administrative process, provides for
full development of the facts, and gives agencies the opportunity to correct their

errors. Buechler v. Wenatchee Valley Coll., 174 Wn. App. 141, 153, 298 P.3d 110

(2013). Yet, an appellant need not exhaust administrative remedies if doing so

would be futile. Stafne v. Snohomish County, 174 Wn.2d 24, 34, 271 P.3d 868

(2012). In view of the significant policies favoring the exhaustion requirement, the

10
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futility exception is “narrowly applied.” 1d. at 34-35. Futility exists in “rare factual
situations” and cannot be based on speculation or “subjective belief.” Buechler,
174 Wn. App. at 154.

Gokey’s claim of futility is speculative. As the City points out, although
Gokey purports to assert a facial challenge to the City’s ordinance, where a
vagueness challenge to a land use regulatory provision does not implicate the First
Amendment, the provision is evaluated as applied, not for facial vagueness.

Longview Fibre Co. v. Dep.’t of Ecology, 89 Wn. App. 627, 633, 949 P.2d 851

(1998). Likewise, as to the claim of an unconstitutional taking, the cases from
other jurisdictions that Gokey relies on addressed the challenged ordinance as

applied to the challengers. See F.P. Dev., LLC v. Charter Twp. of Canton, 16 F.4th

198, 208 (6th Cir. 2021); Charter Twp. of Canton v. 44650, Inc., 346 Mich. Ct. App.

290, 326-27, 12 N.W.3d 56 (2023).° And, as Gokey acknowledges, the City’s
hearing examiners are expressly authorized “to hear and decide issues related to
a taking of private property for public use without just compensation,” and issues

related to conditions imposed and exactions required on constitutional or other

6 Also, the substantive decisions in both cases arising out of state and
federal courts in Michigan hinged on the failure of the local regulatory body to
present sufficient evidence demonstrating that the mitigation measures were
roughly proportionate to the impact of the property owners’ development. E.P.
Dev., 16 F.4th at 207-08; Charter Twp. of Canton, 346 Mich. App. at 327-28. The
record here is wholly undeveloped as to nexus and rough proportionality because
Gokey failed to raise the claim on appeal before the hearing examiner.
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legal grounds. BDMC 2.30.080. In these circumstances, Gokey cannot
demonstrate futility and we decline to address his constitutional claims.
1]
Finally, the City requests attorney fees on appeal under RCW 4.84.370.

RCW 4.84.370(1) states, in relevant part,

Notwithstanding any other provisions of this chapter, reasonable attorneys’
fees and costs shall be awarded to the prevailing party or substantially
prevailing party on appeal before the court of appeals or the supreme court
of a decision by a county, city, or town to issue, condition, or deny a
development permit involving a site-specific rezone, zoning, plat,
conditional use, variance, shoreline permit, building permit, site plan, or
similar land use approval or decision.

(Emphasis added.)

The decision before us on appeal is a code enforcement decision. The City
does not contend that its citation is equivalent or “similar’ to a decision on a
“‘development permit.” Under LUPA, decisions on permit applications and
decisions regarding the enforcement of land use ordinances are distinct categories
of “[lland use decision[s].” RCW 36.70C.020(2)(a), (c). The City cites Mower V.
King County, 130 Wn. App. 707, 720-21, 125 P.3d 148 (2005), wherein this court
awarded attorney fees under RCW 4.84.370 after the County prevailed in a LUPA
appeal of a code enforcement decision. But the Mower court did so without
addressing whether the decision on appeal fell within the scope of RCW

4.84.370(1). Because the City bases its request on RCW 4.84.370, which does

12
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not authorize attorney fees in an appeal of a code enforcement decision, we deny

the City’s request for appellate attorney fees.’

Gk /.

Affirmed.

7 4

” We also deny Gokey’s request to certify this matter to the Washington
Supreme Court as provided for in RCW 2.06.030(e) (providing authority for this
court to certify matters to the Washington State Supreme Court based on a “direct
conflict among prevailing decisions of panels of the court or between decisions of
the supreme court”).

13



041

APPENDIX B

City Master Permit Application and Level 1 Tree
Removal Permit Application

(Pages CR0O00132 - CR000137)



042

CR000132



043

CR000133



044

CR000134



045

CR000135



046

CR000136



047

CR000137



APPENDIX C

Charter Township of Canton v. 44650, Inc.,
ECF No. 83-7, Case No. 18-014569-CE
(Wayne Co. Cir. Ct. (Mich.), July 17, 2020)

(Pages 1 - 25)
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